
 USDA’s Updated Grant Terms: Decision Toolkit 
 Practical guidance for navigating DEI, gender, and civil rights requirements 

 USDA’s updated general terms and conditions 
 (GT&Cs) ask certain grant recipients to confirm that 
 their programs comply with federal civil rights laws. 
 Many farmers and organizations are asking similar 
 questions: 

 ●  What has actually changed? 
 ●  Can we submit or sign in good-faith? 
 ●  Do we need to change our programs or messaging? 
 ●  What are the real risks? 

 The legal landscape is evolving, and some aspects of 
 the new grant language are being challenged in court. 
 At the same time, the core federal civil rights laws 
 have not changed  . This Toolkit helps you review your 
 situation calmly and make thoughtful, good-faith 
 decisions based on how your program operates. 

 Legal uncertainty does not automatically mean 
 noncompliance– but it does require careful review 
 and good-faith decision-making. 

 Quick Navigation 

 “I want to understand the big picture.  ” 
 Start here  →  �   Legal Overview 

 “I need to figure out what to do about an existing 
 grant, modification, or new application.” 

 Start here  →  ç   Decision Paths 

 “I’m about to submit a new grant application 
 or sign an amendment.” 

 Start here  →  ✔  Civil Rights Check-In 

 “I’m worried about our mission, name, or 
 messaging.” 

 Start here  →  �   Mission & Identity 

 “I’m feeling overwhelmed and still don’t know where to 

 start.”  Start here  →  �   Internal Check-In 
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 Good News  :  You do not need to read every section, or in any 

 particular order.  Most people will only need one section and a 
 few Tools  (approx. 15-20 pages). 

 Where should I start? 
 Start with the  question  that best matches your situation: 

 Acknowledgments 
 The content in this Toolkit is informed by Lawyer for Good Government’s 
 (L4GG) guidance brief:  USDA DEI- and Gender-Related  General Grant 
 Terms and Conditions  . 

 Special thanks to the reviewers 
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 ➢  Sophia Kruszewski,  deputy policy director at NSAC 

 Their insight helped shape and improve this resource 
 Responsibility for the final content rests with Farm Commons. 

 DRAFT- Not for Circulation – Farm Commons © 2026:  www.farmcommons.org  2 

 Start now 

 �   Legal Overview 

 ç   Decision Paths 

 ✔  Civil Rights Check-In 

 �   Mission & Identity 

 �   Internal Check-In 

https://l4gg.docsend.com/view/yzxeffw38shtisa6
https://l4gg.docsend.com/view/yzxeffw38shtisa6
http://www.farmcommons.org/


 �  Legal Overview: 
 What’s Changed, What Hasn’t, & Why It Matters 

 USDA’s new GT&Cs: What does it all mean? 

 USDA recently adopted standardized General Terms and Conditions (GT&Cs) for 
 certain federal awards. The GT&Cs require recipients of USDA grants, cooperative 
 agreements, and related arrangements to certify compliance with anti-discrimination 
 laws. The certification language cites longstanding civil rights laws. It also references 
 certain Executive Orders (EOs) and related executive-branch policies.  The scope and 
 legal effect of those references are currently the subject of debate and litigation. 
 Organizations and farmers have understandable concerns and questions: 

 ●  What exactly am I being asked to do differently? 
 ●  What does “certify” mean? 
 ●  Does this change what programs I can run? 
 ●  What happens if USDA believes I am out of compliance? 
 ●  Am I risking legal liability? 
 ●  How do I make a decision when the rules feel unclear? 

 These are reasonable questions, as legal uncertainty here is a reality.  The purpose of 
 this Toolkit is to  give you enough context to understand  the legal uncertainties and 
 risks, and to provide practical decision tools to help you decide what to do 
 next  –including taking actions and implementing strategies  that align with your 
 organization’s mission, risk tolerance, and operational realities. 

 This Toolkit does not attempt to predict how agencies or courts will resolve ongoing 
 legal debates. Instead, it helps you make careful, good-faith decisions based on the 
 information available today. 

 Key Definitions 

 Let’s first set the stage by going over some key definitions. 

 What does “certify” mean?  When USDA asks you to certify  compliance, it means you 
 are formally stating that, to the best of your knowledge and in good faith, your program 
 complies with USDA’s stated requirements – including applicable federal civil rights 
 laws. When you certify something, you are not giving a statement of absolute certainty. 
 It is a representation that you have reviewed your program and believe it meets the 
 legal requirements. 
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 What are “federal civil rights laws”?  In this guide, “federal civil rights laws” refers to 
 longstanding statutes enacted by Congress – such as Title VI of the 1964 Civil Rights Act 
 and related nondiscrimination laws – that prohibit discrimination in federally funded 
 programs on the basis of “protected characteristics.” These statutes remain in effect 
 and have not been repealed or rewritten. 

 What are “protected characteristics?”  In federally  funded programs, common 
 protected characteristics include race, color, national origin, sex (including pregnancy, 
 sexual orientation, and gender identity), disability, age (generally 40 or over), and 
 religion.  It can vary by program.  The practical question to come back to is: “  Are people 
 being denied access because of who they are, instead of neutral program criteria or 
 federally authorized program design?” 

 The Big Picture: What Has Not Changed? 

 It is important to understand that the core federal civil rights statutes themselves  have 
 not changed  . Executive Orders cannot amend or repeal  statutes passed by Congress. 

 Recipients of federal awards have, for decades, been required to comply with laws 
 prohibiting discrimination based on race, sex, and other protected characteristics. 
 However, federal agencies may adjust regulations, guidance, and enforcement 
 priorities  within the bounds of those statutes. 

 What Has Changed? 

 What’s changing is how some agencies are interpreting, implementing, and enforcing 
 existing civil rights laws through program rules and funding conditions. 

 Historically, USDA grant certifications focused on well-established civil rights statutes. 
 The new standardized GT&Cs still reference those  statutes – but they also reference 
 certain Executive Orders (EOs) and related executive branch policy directives 
 addressing DEI, equity programming,  and gender-related issues. This matters because: 

 ●  Federal civil rights statutes are longstanding and have been defined through 
 decades of legislation and court decisions. 

 ●  EOs and recent agency policies are newer, evolving, and are actively being 
 challenged in court. 

 ●  Some referenced policy language is so broad that its exact scope and meaning 
 are not fully settled. 
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 ●  EOs generally make statements about how the governmental agency should 
 behave. Some of these statements appear directed at federal agencies, and it is 
 not always clear how non-federal entities are expected to comply. 

 Recent USDA regulatory changes – particularly regarding the implementation of the 
 Socially Disadvantaged Farmer and Rancher (SDFR) designation –along with the 
 updated certification language in the GT&Cs, reflect shifts in interpretation and 
 enforcement posture within the USDA. 

 These shifts are occurring in part because some recent legal challenges have argued 
 that certain federal programs that refer to the SDFR definition and target assistance to 
 specific racial or identity groups raise constitutional Equal Protection concerns. 

 In response to these legal debates and challenges, USDA has begun changing how some 
 programs use SDFR designations. In addition, the Department of Justice has announced 
 changes in how it approaches enforcement of programs referring to the SDFR.  At the 
 same time, the statutory definition of SDFR still exists in federal law. 

 Where the Uncertainty and Risks Lie 

 For many organizations–especially those serving specific communities–the uncertainty 
 does not stem from the text of federal civil rights laws themselves. It stems from 
 questions about how current agency leadership and executive branch directives may 
 interpret and apply those laws through funding conditions.  Essentially,  recipients are 
 being asked to “certify” compliance in a legal environment where the boundaries of 
 what counts as compliance are not clearly defined and are currently being debated. 
 While the SDFR statutory concept still exists, agency interpretation, implementation, 
 and enforcement approaches may be evolving. 

 Interpretation matters. It carries both  legal compliance  risk  and  risks of scrutiny 
 from the agency and the public.  That’s why this Toolkit  generally distinguishes 
 between  legal compliance risk  (whether a program violates  civil rights law) and 
 scrutiny risk  (how agencies, reviewers, or the public  may react to programs during a 
 period of policy change). This Toolkit is designed to help you evaluate these risks 
 thoughtfully and make intentional decisions in this uncertain legal landscape. 

 What “Certification” Means: What’s Clear and What’s Unsettled 

 What is clear is that  if you receive USDA funding,  you must comply with federal 
 civil rights laws  .  This has always been true.  Those  laws prohibit unequal treatment 
 based on protected characteristics. Nothing in the GT&Cs eliminates that obligation. 
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 What is unsettled is  what compliance with EOs actually means.  The new 
 certification language conditions grant funding on compliance with EOs and policy 
 directives that are: 

 ●  Actively being litigated, particularly around the broad language and scope. 
 ●  Interpreted differently across agencies. 
 ●  Not yet fully clarified by courts. 

 At this time, there is no clear, authoritative guidance defining the full scope of the 
 certification requirements. What this means for farmers and organizations on the 
 ground is that compliance decisions now require interpretation, documentation, and 
 judgment. The  decision tools  in this Toolkit support  that process. 

 What about online certifications (e.g.,  SAM.gov  )? 
 Required certifications may be presented as standardized “click-through” statements in 
 systems such as SAM.gov or agency portals, without space to provide explanatory notes.  This 
 technical limitation does not change the legal standard.  The key question remains: Does 
 your certification reflect a good-faith understanding of how your federally funded activities 
 comply with applicable law?  Maintaining internal records  and documentation of your 
 compliance review and explanation becomes even more important when there is no 
 opportunity to explain your reasoning in the online form. 

 Enforcement Reality 

 There are several possible enforcement paths, and they are not all equal. 

 Administrative action (most common) 

 What happens if USDA disagrees with your certification? USDA could  increase 
 scrutiny  of certain programs and take actions like: 

 ●  Requesting clarification 
 ●  Requiring corrective action 
 ●  Delaying payment 
 ●  Modifying or terminating an award 

 These actions typically involve notice and an opportunity to respond, including the 
 option to informally challenge or formally appeal the decision. 

 False Claims Act concerns 

 Some recipients worry that certification language exposes them to False Claims Act 
 (FCA) liability – a law that penalizes  knowingly  false  claims for federal funds. 
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 It’s critical to understand the FCA's criteria. FCA liability generally requires: (1) a false 
 statement, (2) material to payment, and (3) made knowingly. In plain language, this 
 means  you must make a false statement  and know it  is false,  and the false 
 statement must be  directly  connected or related to  receiving federal funding. 

 The FCA allows private individuals to bring what’s called a “qui-tam” lawsuit against 
 recipients of federal funding alleging fraud. However, the person must have legitimate 
 evidence–not just suspicion–that the recipient is defrauding the government. 

 FCA cases in the grant context are historically rare and usually involve clear 
 misrepresentation or intentional false statements. They typically do not involve 
 reasonable disagreements over unclear language or uncertain legal landscapes. The 
 certification language’s vague and ambiguous scope may make it more difficult to 
 prove that a recipient  knowingly  submitted a false  statement. 

 The practical takeaway for FCA concerns:  A good-faith  review of your program and 
 careful documentation of your interpretation of compliance significantly reduces 
 the risk that a certification would be considered knowingly false  . 

 Title VI and Equal Protection challenges 

 In theory, an organization implementing a USDA funded program with targeted 
 enrollment or set aside funds could be named in a lawsuit alleging discrimination. 
 Federal civil rights law allows individuals to bring lawsuits against recipients of federal 
 funding under Title VI. Public universities, extension systems, and other government 
 entities may also face constitutional challenges under the Equal Protection Clause 
 because they are considered “state actors.” 

 In practice, these challenges often focus on the  design  of federal programs 
 themselves  , especially when Congress or a federal  agency created the eligibility 
 structure. They are generally brought against the government entity, rather than the 
 organizations implementing the program being challenged. 

 However, litigation strategies can evolve, and organizations should be aware that 
 lawsuits may sometimes be filed against program recipients as well. Several factors 
 often matter in evaluating such claims, including: 

 ●  Whether the organization independently created eligibility rules or was 
 implementing federal program design. 

 ●  Whether there is evidence of intentional discrimination. 
 ●  Whether the organization relied in good faith on federal statutes, agency 

 guidance, or program requirements. 
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 Importantly, courts typically evaluate conduct based on the law and guidance in effect 
 when the program actions occurred. In other words, past implementation activities will 
 generally not be evaluated under new or evolving policy interpretations. 

 Maintaining documentation of  prior guidance you relied on for eligibility and 
 program design including the original Notice of Funding Opportunity (NOFO) 
 language or agency program instructions–can be an important part of 
 demonstrating good-faith compliance  . While this is not a complete shield or 
 defense, it can help show the organization did not act with discriminatory intent. 

 The Litigation Landscape 

 On March 23, 2026, multiple states filed a lawsuit against the USDA, alleging the 
 certification language in the updated GT&Cs is vague, unclear in scope, and difficult to 
 interpret. Similarly, lawsuits have been filed  challenging updated T&Cs adopted by 
 other agencies that reference the same EOs and policy directives. So far, multiple 
 courts have paused or limited the implementation of certain terms and conditions. 

 These lawsuits are promising, but they do not change anything in the immediate term 
 for organizations navigating USDA funding under these new terms. These legal 
 challenges highlight concerns about the vague and unclear scope of the certification 
 language.  That reinforces why a good-faith review  and documentation process is 
 so important right now as a defensible risk-management approach. 

 Considering Whether a Legal Challenge Is An Option.  Organizations that feel forced to 
 change their actions or messages, are denied funding, or decide not to apply for USDA 
 funding because of the certification language may be able to pursue a First Amendment 
 claim based on compelled speech or chilled speech.  For further details, see  Tool 7  . 

 What This Means for You 

 For recipients of USDA funding, the legal uncertainty is real.  What is essential is that 
 you certify in good-faith based on how your program is actually structured and 
 operated today. Practically speaking, you are being asked to: 

 ●  Interpret the certification language in good faith. 
 ●  Connect your compliance decisions to the activities funded by USDA. 
 ●  Document your reasoning before signing. 

 This is normal risk management in a changing regulatory environment. This approach 
 does not eliminate uncertainty. It is a practical and defensible way to make thoughtful, 
 good-faith decisions in a context where the full scope of the certification is not yet clear. 
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 The diagram below illustrates why the current legal landscape can feel confusing. 
 Federal programs operate within a layered legal framework, while current legal 
 debates focus on how constitutional and civil rights principles apply to those programs. 
 Note: This diagram highlights the key legal arguments, but there are others involving due 
 process and administrative law, which shows it’s even more confusing and uncertain. 
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 How to Use the Companion Guides in This Toolkit 

 The companion guides are designed to help you apply the context provided in this 
 Legal Overview to  real decisions  you may be facing. 

 You do not need to read all the guides or in any particular order. 
 Most people will use only one or two and a few Tools, depending on their situation. 

 Note:  As this is an every-changing legal landscape,  this Toolkit will be updated 
 periodically to integrate new information and insights as they evolve. 

 What next? Quick navigation: 

 “What do we need to know or do 
 next for our existing or new grant?” 
 Go here  →  ç   Decision Paths 
 Use this guide to  identify key decisions that may  arise 
 depending on whether you have an existing grant, need to 
 modify an agreement, or are applying for a new grant. 

 “Can we honestly confirm our 
 program follows civil rights laws?” 
 Go here  →  ✔  Civil Rights Check-In 
 Use this guide when you are about to sign or submit  a 
 new grant, amendment, or a renewal 

 “Should we change our messaging 
 or mission language?” 
 Go here  →  �   Mission & Identity 
 This guide is designed to support decisions that balance 
 mission integrity, funding stability, and risk tolerance. 

 For practical resources to support your process 
 Go here → ⚒   Decision Tools 
 TOOL 1  : Internal Check-in 
 TOOL 2  : Keeping a Written Record 
 TOOL 3  : Asking Clarifying Questions 
 TOOL 4  : Understanding Effects of Amendments 
 TOOL 5  :  Working with Subawardees 
 TOOL 6  :  When to Consult an Attorney 
 TOOL 7  :  Considering a Legal Challenge 
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 ç  Decision Paths: 
 Navigating Your Status & Next Steps 

 USDA has issued new standardized General Terms and Conditions (GT&Cs) for grants 
 and cooperative agreements. These terms require applicants – and in some cases 
 existing recipients – to “certify” compliance with federal civil rights laws. The 
 certification language also requires compliance with certain Executive Orders and 
 related policies, raising questions about how those references may be interpreted. 

 Not everyone is in the same position. And not every situation requires immediate 
 attention. This guide is designed to help you identify where you are in the process, 
 understand what situations may arise next, and decide what practical steps make sense 
 for your organization or farm. 

 Step 1 – Choose which path(s) apply 

 You will not need to read this entire guide  . Create 
 your roadmap here. Choose the statement(s) that best 
 describe your situation: 

 ✔  We have an existing USDA grant  →  PATH A 
 ✔  We need a change or modification  to an existing 
 program→  PATH B 
 ✔  USDA is asking us to amend or modify  an existing 
 grant →  PATH C 
 ✔  We are applying for a new USDA grant  →  PATH D 

 Important Legal Context 

 What’s changed, what hasn’t?  The underlying civil  rights statutes remain the same. What has 
 changed is how some agencies are interpreting, implementing, or enforcing certain policies – 
 and how certification language is framed in USDA grant agreements. 

 What does “certify” mean?  It means you are formally  stating that, to the best of your 
 knowledge and in good faith, your program complies with applicable federal civil rights laws. It 
 is not a guarantee of certainty, but a representation that you have reviewed your program and 
 believe it meets the legal requirements. 
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 Step 2: Start with your Path (your status) 
 Then use the Tools to address decisions that arise along the way. 

 PATH A.  You already have an active USDA grant agreement 

 If your grant agreement is already active, the new GT&Cs do not automatically apply. 
 You are governed by the T&Cs in effect when your award was executed. 

 What could happen in this situation 

 Situations may arise where USDA introduces updated certification language. 

 ●  USDA could propose an amendment and require the new GT&Cs. 
 ●  USDA may, in some circumstances, condition renewals, extensions, or future 

 modifications on acceptance of updated GT&Cs. 
 ●  The new certification language may appear in reporting forms, renewal 

 paperwork, or systems, even without a formal amendment. 

 Why this matters 

 These situations could lead to a request–or demand–that you agree to the new GT&Cs 
 and/or certify compliance under updated language. 

 What to do now 

 ➢  Find and read the T&Cs in effect when your award was executed.  These should 
 be in your grant file. They may be available on the grant program website, or you 
 can request a copy from your agency contact. Confirm the year your award 
 originated to ensure it’s the correct version. 

 ➢  Avoid unnecessary amendments.  Request modifications  only when 
 operationally required. See  PATH B  . 

 ➢  Keep a short written summary  of your good-faith understanding  of how your 
 program complies with federal civil rights laws. See  TOOL 2  . 

 ➢  Consider asking clarifying questions in writing before signing  if new language 
 appears. See  TOOL 3  . 

 ➢  Review all new forms carefully.  Routine reporting  forms, renewal documents, or 
 online system certifications may include updated language.  Note: This will be 
 particularly challenging if updated terms are integrated into  SAM.gov  ’s renewal 
 process, as proposed. Good-faith compliance review and documentation are 
 strong protections.  See  TOOL  4  for guidance on amendments  and renewals 
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 Reassurance 

 Having an active grant does  not  mean you are suddenly  out of compliance. Your 
 obligations remain what they were unless you agree to new terms. It’s best to pause to 
 understand the requirements before making adjustments to your program. Acting out 
 of uncertainty– rather than informed review – can lead to unnecessary changes. 

 PATH B.  You need a change or modification to an existing 
 funded program 

 Your organization may need or want to request modifications, including: 

 ●  Extending the project timeline (no-cost extension) 
 ●  Shifting funds between budget categories 
 ●  Adjusting the scope of work or deliverables 
 ●  Adding or removing subawards 
 ●  Changing key personnel identified in the award 
 ●  Responding to unforeseen operational issues 

 Some of these may require prior approval, others a formal amendment. 

 What could happen in this situation 

 Requesting a modification can reopen parts of the agreement, and the USDA may seek 
 to require you to agree to the updated GT&Cs. 

 Most likely, not every modification request will trigger the addition of the new GT&Cs. 
 Some are simply administrative, while others may reopen negotiations. It is not always 
 possible to predict in advance whether updated GT&Cs will apply. This can depend on: 

 ●  The USDA program office 
 ●  The T&Cs of your existing agreement (including whether under these T&Cs, the 

 modification effectively reissues or extends the award) 
 ●  Agency interpretation and discretion 

 Why This Matters 

 Requesting a modification can create a strategic tradeoff: 

 ●  If you proceed without required approval, you risk violating your existing 
 agreement. 
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 ●  If you request or need a formal amendment, the agency may seek to attach 
 updated GT&Cs. 

 ●  If updated GT&Cs are required, this could change how USDA evaluates your 
 program. See  TOOL 4  for guidance on the effect of  an amendment. 

 Decision questions 

 ●  Does this change require prior approval under my current T&Cs? 
 ●  Does it require a formal amendment? 
 ●  What is the risk of proceeding without amendment? 
 ●  Is the modification request operationally necessary at this time? 

 What to do 

 ➢  Review your current T&Cs carefully before requesting any modification to see if 
 they specify which scenarios require prior approval or formal amendments. 

 ➢  If your T&Cs specify that a formal amendment is not required for the type of 
 modification you request, consider pushing back against agency staff if they 
 request one: “As I read the T&Cs, an amendment is not required.” 

 ➢  Avoid informal budget shifts or scope changes that violate your agreement. 
 ➢  Keep amendment requests as clear and narrow as possible. 
 ➢  Keep a short written summary of your good-faith understanding of how your 

 program complies with federal civil rights laws. See  TOOL 2  . 
 ➢  Stay informed about the effects of amendments. See  TOOL 4  . 
 ➢  Seek legal advice for significant changes when unsure. See  TOOL 6  . 

 Reassurance 

 Requesting an amendment does not automatically trigger the applicability of the 
 GT&Cs. But it is a moment that warrants deliberate review and preparation. 

 PATH C      USDA is asking (or requiring) you to amend your 
 existing agreement 

 What could happen in this situation 

 This is a key decision point.  If you accept a formal  amendment that the agency requests 
 or demands, then: 

 ●  Updated GT&Cs may apply to the entire award 
 ●  You may be asked to certify compliance under the new language 
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 Why this matters 

 If you agree to the amendment, the agency may seek to attach updated GT&Cs and 
 require you to “certify” compliance with federal civil rights laws. This could also 
 change how USDA evaluates your program. See  TOOL 4  . 

 Decision questions 

 ●  Is this amendment required, or can I negotiate around it? 
 ●  Do I understand what I am certifying? 

 What to do 

 ➢  Pause before signing – Do not treat amendments as routine paperwork. 
 ➢  Conduct a good-faith compliance review, focusing on funded activities. See  Civil 

 Rights Check-In  . 
 ➢  Keep a short written summary explaining your good-faith interpretation of 

 compliance. See  TOOL 2  . 
 ➢  Consider requesting clarification or a qualified certification where possible (not 

 always helpful or accepted). See  TOOL 3  . 
 ➢  If appropriate, explain your good-faith understanding of compliance 
 ➢  Consult legal counsel if concerns remain. See  TOOL  6  . 

 Reassurance 

 Signing without understanding creates risk. Taking time to review and document your 
 good-faith understanding reduces risk. 

 PATH D.  You are applying for a new USDA grant 

 What could happen in this situation 

 This is where certification decisions matter most. New applicants can expect to see the 
 updated GT&Cs during the application or award process. 

 ●  You must certify compliance before submitting or accepting an award. 
 ●  Certification may appear as a required checkbox with no space for explanation 

 (see guidance on “click-through” below). 
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 Why this matters 

 Your decision is not whether certification will arise, but whether you can make the 
 certification in “good-faith” based on your program structure. This is where 
 interpretation questions arise about how references to EOs apply. 

 Decision questions 

 ●  Do my funded activities comply with federal civil rights law? 
 ●  Could my programs reasonably be misunderstood as violating civil rights law, 

 and, if so, how can I mitigate that? 
 ●  Can I document my good-faith interpretation of compliance? 

 What to do 

 ➢  Conduct a good-faith compliance review, focusing on funded activities. See  Civil 
 Rights Check-In  . 

 ➢  Keep a short written summary of your good-faith understanding of how your 
 program complies with federal civil rights laws. See  TOOL 2  . 

 ➢  Consider asking clarifying questions.  See  TOOL 3  . 
 ➢  Consider requesting modified certification language (but note that this may be 

 impractical or challenging to negotiate). 
 ➢  If appropriate, submit an explanation of  your good-faith understanding of 

 compliance 
 ➢  Consult legal counsel if concerns remain. See  TOOL  6  . 

 “Click-through” with no space for explanation? 

 If the certification is presented as a required checkbox in SAM.gov or another application portal, 
 and you are not given space to attach an explanation: 

 ●  Document your good-faith review and interpretation, and keep it in your records 
 ●  Keep a copy of the certification language as it appeared when you submit 

 A “click-through” format does not automatically increase risk.  The legal standard still focuses 
 on whether a certification was knowingly false. Good-faith review and documentation remain 
 your strongest protection. 

 Published March 25, 2026 – Farm Commons © 2026:  www.farmcommons.org  16 

http://www.farmcommons.org/


 Best Practices for Everyone 

 ✔ Conduct a good-faith compliance review  ,  focusing 
 on funded activities  . See  Civil Rights Check-In  . 

 ✔ Write down your good-faith understanding of 
 compliance  . See  Tool 2  . 

 ✔ Consider submitting your explanations of 
 compliance in writing  . 

 ✔ Keep records  (including, NOFO, program guidance, 
 your compliance reviews, any changes made, etc.) 

 ✔ Seek legal support if issues or questions persist. 
 See  Tool 6  . 

 What next? Quick Navigation 

 “What do these new USDA terms actually mean?” 
 Go here  →  �   Legal Overview 

 “Can we honestly confirm our 
 program follows civil rights laws?” 
 Go here  →  ✔  Civil Rights Check-In 

 “Should we change our messaging 
 or mission language?” 
 Go here  →  �   Mission & Identity 

 For practical resources to support your process 
 Go here → ⚒   Decision Tools 
 TOOL 1  : Internal Check-in 
 TOOL 2  : Keeping a Written Record 
 TOOL 3  : Asking Clarifying Questions 
 TOOL 4  : Understanding Effects of Amendments 
 TOOL 5  :  Working with Subawardees 
 TOOL 6  :  When to Consult an Attorney 
 TOOL 7  :  Considering a Legal Challenge 
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 ✔  Civil Rights Check-In: 
 Reviewing Requirements Before Signing 

 USDA has issued new standardized General Terms and Conditions (GT&Cs) for grants 
 and cooperative agreements. These terms require applicants – and in some cases 
 existing recipients – to “certify” compliance with federal civil rights laws. The 
 certification language also requires compliance with certain Executive Orders and 
 related policies, raising questions about how those references may be interpreted. 

 For some farmers and organizations, this raises an important question:  Can we sign 
 this certification honestly  ? This guide focuses on  helping you decide whether you 
 can make that certification in good faith based on how your program operates. 

 This “check-in” is meant to help you pause and review your program design in a calm, 
 structured way. Answer each question honestly and write down your reasoning. This 
 process will help you figure out: 

 ●  Whether your program is likely to be low risk. 
 ●  Whether you’re in a gray area (and what steps can reduce risk). 
 ●  Whether you should pause and seek legal advice before signing. 
 ●  What to document so you can show good-faith compliance if questions arise. 

 Important Legal Context 

 What’s changed, what hasn’t?  Federal civil rights  laws themselves have not changed. What 
 has changed is how some agencies are interpreting, implementing, or enforcing certain policies 
 – and how certification language is framed in USDA grant agreements. 

 What does “certify” mean?  It means confirming in good  faith, and to the best of your 
 knowledge, your program complies with applicable federal civil rights laws. 

 How is this guide different from the  Mission & Identity  guide? 

 This guide focuses on whether you can certify in good-faith legal compliance of the  funded 
 program  –including eligibility rules and outreach.  Use this guide when you’re deciding whether 
 you can sign or submit a certification for a specific USDA award. 

 The  Mission & Identity  guide is broader. It helps  you think through  organization-wide 
 choices  –your name, mission, and public messaging..  These choices can affect scrutiny risk, 
 even when your funded program is lawful. Use this guide when you’re deciding how to describe 
 or structure your work without abandoning your purpose. 
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 Scope of certification: What are we reviewing? 

 Program vs. organization-wide compliance?  One of  the biggest open questions is 
 the scope of the certification:  Does the certification  apply only to the federally funded 
 project–or to the entire organization? 

 Traditionally, federal grant requirements apply to  funded programs and how grant 
 funds are used  . Some of the new certification language  could be read more broadly. At 
 the same time, courts have often been cautious about applying funding conditions 
 beyond the funded program, and that issue remains unsettled. Recent litigation 
 challenging USDA’s updated terms raises these concerns about vagueness and scope. 

 A practical approach is: 
 ●  Start with the federally funded program. 
 ●  Focus first on the activities, eligibility rules, and operations tied to that award. 
 ●  Recognize that broader application may be asserted (but at the time there is no 

 clear, authoritative guidance defining that broader scope). 
 ●  Keep a written record of how you interpreted the certification and why. 

 You can then consider whether anything beyond the funded program needs attention. 
 That broader review is addressed further in the  Mission  & Identity  section. 

 Which civil rights laws?  Another open question is:  Which laws are you being asked to 
 certify compliance with?  The certification language  references both longstanding civil 
 rights laws and certain Executive Orders and policy directives. Those Executive Orders 
 and policy references are what is creating uncertainty because they: 

 ●  Are actively being litigated, particularly around the vague language and scope. 
 ●  May be interpreted differently across agencies. 
 ●  Are not yet fully clarified by courts. 

 At the same time:  Executive Orders do not replace  or amend existing civil rights 
 statutes.  The core legal framework governing federally  funded programs remains 
 grounded in longstanding civil rights laws. What this means on the ground is that you 
 are making compliance decisions in a mixed landscape. Some rules are 
 well-established, while policy references are evolving. 

 A practical approach is: 

 ●  Review your  funded program 
 ●  Apply longstanding civil rights principles to that program 
 ●  Recognize that newer policy language may be asserted, but remains uncertain 
 ●  Keep a written record of your reasoning 

 The goal here is not certainty– it is a thoughtful, good-faith determination based 
 on what is currently known. 
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 How this guide refers to “risk” –  In this section  of the Toolkit, “risk” refers primarily to  legal 
 certification risk  –meaning the likelihood that a certification  could later be challenged as 
 inconsistent with federal civil rights laws (including under the False Claims Act). 

 This section does  not  address  scrutiny risk  – or attempt  to predict how USDA may exercise 
 discretion, apply policy priorities, or make funding decisions in a changing legal environment. 
 Because agency interpretations and enforcement approaches are currently evolving– and in 
 some cases being challenged in court–programmatic or funding outcomes may remain 
 uncertain even where legal compliance is strong. 

 Step 1:  How Does Someone Qualify for Your Program? 

 Eligibility for participation is the primary focus of  federal Civil Rights law analysis for 
 federally funded programs. 

 Ask:  If someone wants to participate in our USDA funded  program, what must 
 they show? 

 Identify whether you fall into Type A, Type B, or Type C below –and write down the 
 best description. It’s best to be specific. 

 ➢  Type A. Anyone who meets “neutral” criteria can participate —  (i.e., 
 participation  is not denied based on race, sex, disability, or other “protected 
 characteristics.”). 

 Examples: 
 ●  Farm size under X acres 
 ●  Income under X dollars 
 ●  Located in a certain county 
 ●  Experienced disaster losses 
 ●  Beginning farmer status 

 If participation is based on factors like these – and not on race, sex, or identity – you are 
 usually in a lower-risk category. 

 →  Continue to  Step 5  . 
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 ➢  Type B. We do  targeted outreach, but participation is open to all who qualify. 

 Examples  : 
 ●  “We aim to support historically underserved farmers.” 
 ●  “We prioritize outreach to communities that face barriers.” 
 ●  “We focus outreach on Black farmers, but anyone meeting neutral eligibility 

 criteria may apply.” 

 If this is you  : This is generally considered lawful  targeted outreach rather than 
 exclusion.  Targeted outreach is usually safer when eligibility criteria remain “neutral” 
 (i.e., not based on race, gender, etc.)  and services remain open to all who qualify. Your 
 risk is usually about wording and clarity, not about structure. →  Continue to  Step 5  . 

 ➢  Type C. Participation is limited to a specific racial, ethnic, or identity group. 

 Examples  : 
 ●  “Only Black farmers may apply.” 
 ●  “Only women farmers are eligible.” 

 Not all identity-focused eligibility raises the same legal issues. The key question is 
 where the limitation comes from.  If this is your  situation  →  Continue to  Step 2  . 

 Step 2: Why Is Your Program Designed This Way? 

 Why does this matter?  The legal analysis is different depending on whether: 
 ●  You are implementing the USDA’s structure, or 
 ●  You independently created eligibility limitations. 

 Choose which  best describes your program: 

 1.  We structured our program to meet USDA program requirements. 

 Example:  USDA designed programs referring to SDFR  or “historically underserved.” 

 If this is you:  Your program follows a structure created  or guided by USDA rather than 
 eligibility rules developed by your organization. This affects how civil rights 
 compliance is evaluated under federal law. Historically, organizations implementing 
 USDA-designed programs were in a stronger position because they were carrying out 
 program structures authorized or supported by Congress. However, recent policy and 
 enforcement shifts have created uncertainty for some programs. 

 →  Continue to  Step 3  for important context  . 
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 2. We designed this program ourselves based on our mission. 

 Examples: 
 ●  A nonprofit created to support Black farmers. 
 ●  A group that supports immigrant farmworkers. 
 ●  An organization serving LGBTQ+ agricultural producers. 

 If this is you:  Your program is mission-driven, not  directly implementing a 
 congressional or USDA designation. That doesn’t make it illegal – but it means you 
 must look closely at how eligibility works.  →  Continue  to  Step 4  . 

 Step 3.  USDA Designed Programs 

 If this applies  , you are likely implementing a program  structure developed by USDA– 
 often based on congressional direction–rather than independently creating eligibility 
 categories. 

 You do not need to know the exact statute. Instead, think about the program name and 
 how USDA described it. Examples of programs that have historically included SDFR or 
 underserved designations: 

 ●  Rural Development grants (like Socially-Disadvantaged Groups Grant (SDGG), 
 Rural Cooperative Development Grant (RCDG), and Rural Economic Development 
 Loan and Grant Programs. 

 ●  Conservation programs through NRCS with historically underserved categories 
 (like Environmental Quality Incentives Program (EQIP), Conservation Stewardship 
 Program (CSP), and Regional Conservation Partnership Program (RCPP) 

 ●  Disaster relief programs through FSA like ERP (Emergency Relief Program) or 
 ELRP (Emergency Livestock Relief Program) before recent changes 

 ●  Outreach and technical assistance programs directed at socially disadvantaged 
 producers (Section 2501). 

 Why this matters 

 Congress has long defined the term “socially disadvantaged farmer or rancher” (SDFR) 
 and USDA has historically used that definition when designing certain programs. 
 Because of this, organizations implementing those programs have traditionally been in 
 a stronger civil rights compliance position, as the program structure originated from 
 federal law or agency program design rather than from organizational preference. 
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 How the legal landscape is evolving 

 Recent policy changes have introduced uncertainty, including: 
 ●  USDA has issued a rule removing race- and sex-based SDFR designations from 

 certain programs. 
 ●  The Department of Justice has announced changes in enforcement approaches 

 related to some SDFR-related programs. 

 These shifting agency rules, guidance, and enforcement approaches are partly 
 connected to ongoing legal debates about whether certain federal programs that target 
 outreach or assistance to specific groups of producers are consistent with 
 constitutional Equal Protection principles. 

 These debates are sometimes described in public discussions using phrases like 
 “illegal DEI,” which can make the issue sound simpler than it actually is. In reality, 
 courts are still evaluating how constitutional Equal Protection rules apply to certain 
 federal program designs.  Importantly, the statutory  definition of “Socially 
 Disadvantaged Farmer or Rancher” (SDFR) still exists in federal law,  even as 
 agency implementation and enforcement approaches may be evolving. 

 Legal Context: Title VI, Equal Protection, and Federal Program Design 

 Federal civil rights law prohibits discrimination in federally funded programs under  Title VI of 
 the Civil Rights Act  . Federal civil rights laws allow  individuals to bring lawsuits against 
 recipients of federal funding. Courts generally interpret Title VI using standards similar to those 
 applied under the Constitution’s Equal Protection Clause. 

 This means that programs providing benefits or prioritizing participation based on race may 
 sometimes face legal challenges.  These challenges  most often focus on the design of federal 
 programs themselves and are filed against the government  ,  especially when Congress or a 
 federal agency created the eligibility structure. In some cases, however, lawsuits may also name 
 organizations that receive federal funds and implement those programs. 

 Public universities, extensions, or other government entities may face constitutional challenges 
 because they are considered “state actors” and are subject to the Equal Protection Clause. 

 When evaluating discrimination claims against organizations implementing federal program 
 structures, courts often look closely at whether the organization  created the eligibility rules 
 itself or relied on federal program design and guidance  .  While this is not a complete shield 
 or defense, this can help show the organization did not act with discriminatory intent. 

 Bottomline:  Lawsuits against organizations are possible,  but careful documentation and 
 reliance on USDA program design and requirements reduce legal exposure. 
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 Important distinction to be aware of 

 Not all USDA programs involving targeted outreach or eligibility arise in the same way 
 under federal law. Some programs and funding opportunities are grounded directly in 
 statutes passed by Congress. Others reflect priorities or structures developed through 
 USDA agency program design, guidance, or Notices of Funding Opportunity (NOFOs). 

 This distinction can matter legally.  Programs tied closely to congressional 
 authorization have historically rested on a stronger legal foundation than 
 agency-created program features. However, recent policy changes and ongoing legal 
 debates mean that the practical boundaries are not always clear. 

 What this means in practice 

 Because agency policies and legal interpretations are evolving, this area can feel 
 uncertain – even when organizations are implementing long-standing USDA programs. 

 The key practical questions to ask 

 ●  Are we following USDA’s  current  guidance for this  program? 
 ●  Has USDA changed eligibility or designation rules for this specific program? 
 ●  Are we relying on older materials that may no longer reflect current policy? 

 How to interpret your situation 

 ➢  If you are following current USDA rules for the program as written today, you are 
 generally in a stronger position. 

 ➢  If guidance appears unclear or recently changed, you are in a  documentation 
 and due-diligence zone  , not automatic noncompliance. 

 Uncertainty does not mean your program violates civil rights law. It means careful 
 review and documentation become especially important to mitigate your legal 
 compliance risks. In other words, evolving policy debates may create questions about 
 how some federal programs are implemented or funded, but they do not automatically 
 mean that organizations participating in those programs are violating civil rights law. 

 →  Continue to  Step 5  . 
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 Step 4: Can folks outside the target group participate? 

 One of the most important factors for evaluating civil rights compliance is  whether you 
 are excluding people  . 

 Ask:  If someone outside the target group applies,  can they participate? 

 If the answer is:  ✔ “Yes, as long as they meet neutral  eligibility criteria” (i.e., not based 
 race, sex, or other protected characteristics) →  Lower  legal compliance risk  . 

 Programs that remain open to all eligible participants–even when outreach focuses on 
 particular communities– are generally easier to justify under federal civil rights law. 
 →  Continue to  Step 5  . 

 If the answer is:  ✖ “No, participation is limited  solely because of race, sex, or another 
 protected characteristic” →  Higher legal compliance  risk  unless  clearly required or 
 authorized by a specific USDA program or statute. 

 Federal civil rights law focuses heavily on  exclusion  or denial of benefits  in federally 
 funded programs. 
 →  Continue to  Step 5  . 

 Step 5: Can You Explain Your Program in One Paragraph? 

 This is a powerful exercise. Write a short explanation answering: 

 ●  Who is eligible? 
 ●  Why were these criteria chosen? 
 ●  How does this comply with civil rights law? 

 If you can clearly explain it without hesitation, you are likely in a defensible position. 

 If you struggle to explain it without saying–“  Well,  we just wanted to prioritize this 
 group  ”–You may need to rethink the structure or consult  with an attorney for support. 

 →  Continue to  Step 6  . 
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 Step 6: Identify Your Zone of Risk 

 Now look at your answers. If you’re not sure which zone you’re in,  write down the 
 closest one along with action steps  for what you could  do move you toward Green. 

 g  Green Zone – Likely Low Risk 

 You are probably here if: 
 ●  Participation is based on “neutral” criteria. 
 ●  Outreach may be targeted, but participation is open. 
 ●  You can explain compliance clearly. 
 ●  You are following current USDA rules. 

 Action steps: 
 ●  Keep a short written summary  of your compliance review.  See  TOOL 2  . 
 ●  Keep copies of relevant statutes, NOFO, or other program guidance  . 
 ●  Certify in good faith  . 

 f  Yellow Zone – Gray Area / Needs Documentation 

 You may be here if: 
 ●  You are relying on SDFR language amid regulatory changes. 
 ●  Your program uses identity-focused framing. 
 ●  You are unsure how the USDA will interpret new rules. 

 Action steps: 
 ●  Keep a short written summary  of your compliance review.  See  TOOL 2  . 
 ●  Keep copies of relevant statutes, NOFO,  or other program guidance  . 
 ●  Consider asking clarifying questions in writing  . See  TOOL 3  . 
 ●  Consider consulting legal counsel  before certifying.  See  TOOL 6  . 

 This is due-diligence and documentation zone, not automatic non-compliance. 

 p  Red Zone – Higher Legal Compliance Risk 

 You may be here if: 
 ●  Participation is restricted solely by race or sex. 
 ●  The restriction is not clearly required by statute. 
 ●  You use quotas or guaranteed set-asides. 
 ●  You cannot explain how the program complies with civil rights law. 

 Action steps: 
 ●  Pause before certifying  . Consider redesigning the  eligibility criteria. 
 ●  Seek legal review.  See  TOOL 6  . 
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 Step 7: Managing False Claims Act Risk 

 Because USDA certifications mention possible False Claims Act liability, remember: 
 FCA liability generally requires  knowingly (or with  reckless disregard)  making a false 
 statement. You significantly reduce the risk of being accused of knowingly making a 
 false certification if you: 

 ●  Conducted a good-faith review 
 ●  Documented your reasoning 
 ●  Relied on statutory language where applicable 
 ●  Asked questions when unclear 

 If certification occurs through a standardized online system without room for 
 explanation (e.g., SAM.gov), your documentation becomes especially important. 

 Key Takeaways 

 The goal of this check-in is to help you make a conscious, informed decision.  Different 
 organizations may reasonably reach different conclusions based on their 
 program design and risk tolerance. 

 The reality is that shifts are happening – including agency rule changes, executive 
 orders, and pending litigation. This presents complexity and uncertainty.  Complexity 
 and uncertainty do not equal automatic noncompliance– but it does require 
 thoughtful review, written documentation, and good-faith certification  . 

 What next? Quick Navigation 

 “What do these new USDA terms actually 
 mean?”  Go here  →  �   Legal Overview 

 “What do we need to know or do 
 next for our existing or new grant?” 
 Go here  →  ç   Decision Paths 

 “Should we change our messaging ?” 
 Go here  →  �   Mission & Identity 

 For practical resources to support your 
 process  Go here → ⚒   Decision Tools 

 TOOL 1  : Internal Check-in 
 TOOL 2  : Keeping a Written Record 
 TOOL 3  : Asking Clarifying Questions 
 TOOL 4  : Understanding Amendments 
 TOOL 5  : Working with Subawardeees 
 TOOL 6  :  When to Consult an Attorney 
 TOOL 7  :  Considering a Legal Challenge 
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 �  Mission & Identity: 
 Navigating Organization-Wide Messaging 

 USDA has issued new standardized General Terms and Conditions (GT&Cs) for grants 
 and cooperative agreements. These terms require applicants to “certify” compliance 
 with federal civil rights laws. The certification language also references certain 
 Executive Orders (EOS) and related policies, raising questions about how those 
 references may be interpreted or enforced. 

 Organization-Wide Mission and Messaging Decisions 

 Some organizations and farmers are worried about these GT&Cs not because they 
 believe their programs violate civil rights law, but because their name, mission, or 
 public language includes words like: 

 ●  Black / Indigenous / Latinos / immigrant 
 ●  Diversity / Equity / inclusion / 
 ●  Women / LGBTQ+ 
 ●  Socially disadvantaged farmers / underserved communities 

 These words reflect real communities and real needs. But under the certification 
 language in USDA’s new terms and conditions, and shifting agency policies, some 
 organizations fear that using these terms could draw scrutiny – even when their 
 programs are lawful. 

 This guide is not about telling you to change your mission. It’s about helping you think 
 through how to balance mission integrity, legal risk, funding stability, and community 
 trust. There is no single right answer – but there are practical ways to make thoughtful, 
 defensible decisions. 

 Important Legal Context 
 What has and hasn’t changed.  The underlying civil  rights statutes remain the same. What has 
 changed is how some agencies, including USDA, describe certification requirements and may 
 apply scrutiny to certain mission-focused programs. This can create uncertainty even when 
 programs remain lawful. 

 What does “certify” mean?  It means you’re formally  stating that, to the best of your knowledge 

 and in good faith, your federally funded program complies with applicable federal civil rights laws  . 
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 How is this guide different from the  Civil Rights  Check-In? 

 The  Civil Rights Check-In  is about one specific question:  Can we sign or submit the 
 certification for this funded project (or a modification of an existing program) in good faith? 
 It focuses on the  funded program  –eligibility rules  and outreach. 

 This guide is broader in scope. It helps you navigate  organization-wide choices  –your name, 
 mission language, public messaging, and mission-driven programming. These choices can raise 
 scrutiny risk, even when your funded program is lawful and open to all eligible participants. 

 Understanding Risk in This Guide (What We Mean by “Scrutiny”) 

 The other guides in this Toolkit focus mainly on  legal  compliance risk  —whether you 
 can honestly confirm that a specific federally funded project complies with federal civil 
 rights laws (including potential False Claims Act exposure). 

 This guide focuses on something different:  organization-wide  mission and 
 messaging choices  that may affect how your work is  understood or reviewed during a 
 period of policy change. 

 When we use the word  “scrutiny,”  we mean situations  such as: 

 ●  More questions during application review, monitoring, or reporting 
 ●  Requests to clarify eligibility rules or program descriptions 
 ●  Extra administrative review or delays 
 ●  Public criticism or political attention 
 ●  Uncertainty about future funding priorities 

 This scrutiny can occur even if programs are lawful. Some of this scrutiny is connected 
 to broader legal debates about USDA programs that historically targeted outreach or 
 assistance to specific groups, such as programs using the “Socially Disadvantaged 
 Farmer or Rancher” (SDFR) designation or referring to “historically underserved 
 producers.” These debates and legal challenges involve constitutional Equal Protection 
 claims.  For more legal context, see  this section  in  the Legal Overview. 

 In addition to certain legal compliance risks, these debates create uncertainty about 
 how certain programs will be implemented or funded in the future. This guide does not 
 attempt to predict agency decisions or political outcomes. Instead, it helps you focus on 
 what you can control: clear messaging, thoughtful program design, and documentation 
 of your good-faith reasoning. 
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 What about SDFR? (and why it’s complicated) 
 Some USDA programs have historically used the statutory concept of a “  socially 
 disadvantaged farmer or rancher  ” (SDFR) and other  “  historically underserved  ” categories. 
 For some organizations, SDFR language is part of how they describe their mission or the 
 communities they serve. These two things are true at once: 

 ●  Congress has used SDFR concepts in statutes, USDA has implemented them in 
 program design  , and organizations may have built outreach  and support around those 
 categories for many years. 

 ●  USDA’s interpretation, implementation, and guidance regarding SDFR may change 
 over time  , and some recent shifts are being debated  and challenged. 

 If your  funded project  relies on SDFR or “historically  underserved” categories, review the  Civil 
 Rights Check-In  and document your good-faith reasoning  before you certify. 

 Step 1 – Separate words from actions 

 Federal civil rights law generally regulates  how programs  operate  , not the labels you 
 use. Start with a grounding question: 

 ➢  Are we excluding anyone from participation because of a “protected 
 characteristic” (such as race or sex)? 

 ➢  Are we using quotas or set-asides that are not clearly authorized? 
 ➢  Or are we doing targeted outreach and support while remaining open to all 

 eligible participants, or as authorized by USDA program design (e.g., serve SDFR 
 or historically underserved producers)? 

 Many lawful programs use targeted outreach or identity-focused language. The key 
 legal question is how participation actually works in practice. 

 Protected characteristics 
 In federally funded programs, common protected characteristics include race, color, national 
 origin, sex (including pregnancy, sexual orientation, and gender identity), disability, age 
 (generally 40 or over), and religion.  It can vary by program. 

 The practical question is simple:  Are people being  denied access because of who they are, 
 instead of neutral program criteria or federally authorized program design? 
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 Step 2 – Identify where the risk actually exists 

 Not all identity-related messaging creates the same likelihood of misunderstanding. 
 The Green/Yellow/Red zones below describe  scrutiny  risk  —how your language might 
 be interpreted by reviewers, agencies, or the public during a period of policy change. 

 The zones below are not legal judgments. They are simply a way to think about  how 
 messaging might be interpreted during a period of policy change  and what kind of 
 response may be helpful. . 

 Before choosing a zone, ask: 

 ➢  Are we excluding anyone based on a protected characteristic (such as race or sex)? 
 ➢  Are the eligibility criteria neutral and written down? 
 ➢  Or is the concern mainly about how our mission is described? 

 Now, consider where your organization fits. 

 Tip:     These zones describe  scrutiny or perception  risk  , not legal conclusions. 

 g  Green Zone — Mission expression that is unlikely to be misunderstood 
 You may be here if: 

 ●  Your mission references equity, justice, or underserved communities 
 ●  You describe who you serve without implying exclusion 
 ●  Your programs are open to all eligible participants 

 Most helpful next move:  Keep your language and ensure  at least one sentence clearly 
 states that participation is open to all eligible participants (if true). 

 f  Yellow Zone –  Messaging that could be misunderstood 
 You may be here if: 

 ●  Messaging is strongly identity-centered 
 ●  Phrases like “exclusive” or “reserved for” appear without explanation 
 ●  You reference SDFR or “historically underserved” categories while agency 

 guidance is shifting 

 Most helpful next move:  Clarify eligibility criteria  and add a short explanation of how 
 participation works. 
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 p   Red Zone – Scrutiny and structural risk requiring deliberate review 
 You may be here if: 

 ●  Participation is restricted by race, sex, or another protected characteristic 
 ●  Quotas or set-asides are used without clear statutory or USDA authorization 
 ●  It is difficult to explain how the program complies with civil rights law 

 Most helpful next move: 
 Pause and review eligibility structure (and consult counsel if possible). 

 Important Perspective 

 These zones describe  how messaging may be perceived  ,  not whether a program is 
 lawful. A program may be legally compliant but still attract questions and scrutiny 
 during periods of policy change. Most organizations fall into Green or Yellow –  not Red. 
 Language alone rarely creates legal liability. Exclusionary structure does. 

 Step 3 – Choose Your Strategy Based on Your Zone 

 Now that you’ve identified your zone, develop a strategy that fits your situation and risk 
 tolerance. Here is a framework to get you started.  Most organizations do not need to 
 make major changes. The strategies below are tools for aligning messaging with your 
 risk tolerance and goals. 

 In general:  g  Green → maintain clarity 
 f  Yellow → clarify language 
 p  Red → review/adjust eligibility structure (consider  legal advice). 

 Special note  : These strategies address messaging and  structure choices within your 
 control. They do not eliminate external uncertainty or scrutiny risk, but they help 
 demonstrate thoughtful, good-faith decision-making if issues arise. 
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 gf   Strategy A: Keep Mission Messaging (but be ready  to explain it) 

 Best fit when  in Green Zone  (or Yellow Zone with strong  clarity already) 

 What to do 
 ➢  Keep your mission language as-is. 
 ➢  Make sure you can explain, in plain language, how your services remain open to 

 all eligible participants (if true). 
 ➢  Keep a short internal note describing your eligibility criteria and outreach 

 approach. 

 This strategy prioritizes mission continuity and minimizes fear-driven changes. 

 f   Strategy B: Clarify Messaging (without changing  your purpose) 

 Best when  in  Yellow Zone  and the main issue is “how  it reads” not what you do. 

 What to do 
 ➢  Add one or two sentences on your website/program materials that clarify: 

 ○  Services are open to all eligible participants (if true), and 
 ○  Outreach focuses on communities facing documented barriers. 

 ➢  Make your eligibility criteria easy to find and understand. 
 ➢  Replace phrases that sound exclusive (“only,” “exclusively,” “reserved for”) 

 unless clearly authorized. 

 Example.  Instead of:  “Serving Black farmers exclusively.” 
 Consider:  “Addressing barriers disproportionately  affecting Black 

 farmers; services remain open to all eligible participants.” 

 This strategy keeps your mission intact while reducing the risk of misinterpretation. 

 p   Strategy C: Adjust Program Structure (not your mission) 

 Best fit when  in Red Zone  or the real issue is eligibility  structure (set-asides, quotas). 

 What to do: 
 ➢  Consider redesigning eligibility around neutral criteria (income, geography, 

 experience level, access barriers), while maintaining targeted outreach. 
 ➢  Document how those neutral criteria match the barrier you’re addressing. 
 ➢  If the program is grounded in SDFR or “historically underserved” categories, 

 confirm you’re following current USDA program rules for the specific award. 

 This strategy reduces exposure while preserving impact. 
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 Step 4 – Run a Quick Reality Check 

 Before you finalize any changes (or decide to make none), ask: 

 ●  What exactly are we trying to prevent: legal violation, funding risk, or 
 misunderstanding? 

 ●  Are we solving a real legal risk, or reacting to fear? 
 ●  How would a change affect community trust? 
 ●  If a neutral person reads our materials, would they think we exclude people? 
 ●  Are we confident our eligibility rules are consistent and written down? 
 ●  Would a small clarification solve most of this? 
 ●  What would we regret more: changing our message or losing funding? 

 This step keeps the decision grounded and values-based – not reactive. 

 A note on “High-risk tolerance” choices 

 Some organizations may decide to keep language and structure unchanged and accept 
 the risk of scrutiny. That is a governance decision. If you decide to change nothing, it’s 
 still a good idea to document your reasons why.  Note:  If you are interested in pursuing 
 litigation, see  Tool 7  : Considering Whether a Legal  Challenge Is An Option. 

 Step 5 – Keep a “good-faith record” 

 Keep a short written record that shows your organization made thoughtful, good-faith 
 decisions. It doesn’t have to be a formal legal memo. It can be a simple one-page 
 document or a few bullet points saved in your files. Include: 

 ●  The program(s) you’re referring to (and whether it is federally funded). 
 ●  What you changed and when, or didn’t change and why. 
 ●  Who is eligible and why. 
 ●  Whether services are open to all eligible participants (and if not, why not). 
 ●  What trusted sources you relied on in making decisions or good-faith 

 interpretations, if any (e.g., USDA guidance, reputable legal briefs). 
 ●  Summaries of meetings with lawyers, board, or leadership (if applicable). 
 ●  Any questions you asked USDA (and responses, if any). 

 This is one of the most practical ways to reduce risk in an unclear environment. See 
 Tool 2  more guidance. 
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 Important Reassurance 

 Serving historically marginalized communities is not automatically unlawful. Federal 
 civil rights law distinguishes between: 

 ●  Addressing inequity through outreach, education, and support, and 
 ●  Unlawful exclusion or unequal treatment in federally funded programs. 

 Most organizations fall within the Green or Yellow zones, where clarification and 
 documentation – not drastic change – are the appropriate response. Most organizations 
 reduce risk by: 

 ●  Using clear and consistently applied eligibility criteria, 
 ●  Avoiding exclusionary structures unless legally authorized, 
 ●  Focusing on removing barriers and expanding access, and 
 ●  Documenting their good-faith reasoning. 

 Words alone rarely create legal liability.  Under federal  civil rights law, program 
 structure – especially exclusion – is what matters most. 

 In a shifting policy environment, the strongest position is thoughtful review, clear 
 program structure, and documented good-faith decision-making. 

 What next? Quick Navigation 

 “What do these new USDA terms actually 
 mean?”  Go here  →  �   Legal Overview 

 “What do we need to know or do 
 next for our existing or new grant?” 
 Go here  →  ç   Decision Paths 

 “Can we honestly confirm our 
 program follows civil rights laws?” 
 Go here  →  ✔  Civil Rights Check-In 

 For practical resources to support your 
 process  : Go here → ⚒   Decision Tools 
 TOOL 1  : Internal Check-in 
 TOOL 2  : Keeping a Written Record 
 TOOL 3  : Asking Clarifying Questions 
 TOOL 4  : Understanding Effects of 

 Amendments 
 TOOL 5  :  Working with Subawardees 
 TOOL 6  :  When to Consult an Attorney 
 TOOL 7  :  Considering a Legal Challenge 
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 ⚒ Decision Tools: 
 Practical Resources to Support Your Process 

 The following decision tools are referred to throughout this Toolkit. 

 Quick Navigation 

 ✔We’re having strong reactions and aren’t sure how to turn 
 them into next steps. 
 →  TOOL 1: Internal Check-in 

 *We’re not sure how to document how our program meets 
 federal civil rights laws. 
 →  TOOL 2  :  Keeping a Written Record 

 *  We’re wondering whether – and how – to ask clarifying 
 questions to the agency, 
 →  TOOL 3: Asking Clarifying Questions 

 *  We’re worried that agreeing to an amendment could change 
 how USDA evaluates work we already completed 

 →  TOOL 4 : Understanding Effects of Amendments 

 *We’re a prime or subawardee and aren’t sure how to navigate this. 
 →  TOOL 5: Working with Subawardees 

 *  We’re not sure when or whether to consult an attorney 
 →  TOOL 6:  When to Consult an Attorney 

 *We’re wondering whether a legal challenge might be an option 
 →  TOOL 7:  Considering a Legal Challenge 
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 ⚒   TOOL 1 . Internal Check-In: Before Making a Decision 

 In a high-uncertainty legal landscape, emotional awareness can serve as a 
 risk-management tool.  Strong internal reactions are normal. They can actually be 
 helpful in navigating a path forward by helping you clarify: 

 ●  How risk-averse or risk-tolerant you are 
 ●  What values feel non-negotiable 
 ●  What trade-offs you are willing (or unwilling) to make 
 ●  Whether you need more information or legal support before deciding 

 If strong emotions stay unexamined, decisions may become reactive:  “We’re pulling 
 out of everything.” “We’ll just sign it and hope.” “We’re changing our name 
 immediately.” “We refuse to comply.” 

 Before making a big decision – whether that means applying for funding, signing a new 
 agreement, modifying an existing agreement, withdrawing from a program, changing 
 your mission or messaging, filing a legal challenge, etc. – take a moment to notice what 
 is arising for you or your organization. Common emotions in this moment include: 

 ●  Fear  of losing funding, being targeted, making a mistake,  getting sued 
 ●  Anger  about perceived unfairness, feeling targeted,  or mission conflict 
 ●  Overwhelm  due to shifting rules, complexity, and legal  uncertainty 
 ●  Frustration  at unclear guidance or changing expectations 
 ●  Moral tension  between funding needs and organizational  values 
 ●  Confusion  about what the law actually requires 
 ●  Relief  if you feel your program clearly aligns 

 Turning Emotion Into Action 

 The goal is not to eliminate these emotions. The goal is to identify what is coming up, 
 explore why, and then use that information to develop a strategy and plan for moving 
 forward. For example, if you are feeling: 

 ●  Fear  → Gather facts. Review the guides in this Toolkit.  Document your reasoning. 
 Consult legal counsel to address key legal concerns. 

 ●  Anger  → Clarify whether this is a compliance issue,  a policy disagreement, or a 
 potential legal challenge. Consider whether backing down (withdrawing) or 
 standing up (pursuing legal action) would help address this anger. 

 ●  Overwhelm  → Break the decision into steps. What must  be decided now versus 
 later. 

 ●  Moral conflict  → Separate your federally funded activities  from privately funded 
 work and evaluate them independently. 
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 Internal Check-in Questions to Ask Yourself (or Your Board) 

 1.  What prevailing reaction(s) are arising? 
 2.  What is the worst-case scenario?  (i.e., what are  we 

 most afraid of or angry about, overwhelmed or 
 frustrated with)  Losing funding? Being sued? 
 Compromising our mission? Public criticism? 

 3.  What matters most in this decision? 
 Financial stability? Mission integrity? Legal 
 certainty? Public positioning? Not backing down? 

 4.  How can we move from reacting to deciding? 
 Gather more info (  Legal Overview  )? Understand 
 next steps and decision points for our situation 
 (  Decision Paths  )? Conduct an internal review (  Civil 
 Rights Check-In  )? Calmly think through 
 organization-wide mission and messaging (  Mission 
 & Identity  )? Write an explanation of your good-faith 
 interpretation of civil rights law compliance (  Tool  2  )? 
 Consult legal counsel (  Tool 6  )?  Other? 

 Take a moment to write down your answers. 
 Then move on to the section that feels most relevant to 
 you at this moment. 

 What Next? Quick Navigation 

 “I want to understand the big picture.  ” 
 Start here  →  �   Legal Overview 

 “I need to figure out what to do about an existing 
 grant, modification, or new application.” 

 Start here  →  ç   Decision Paths 

 “I’m about to submit a new grant application 
 or sign an amendment.” 

 Start here  →  ✔  Civil Rights Check-In 

 “I’m worried about our mission, name, or 
 messaging.” 

 Start here  →  �   Mission & Identity 

 Or, continue with  TOOL 2  ,  Keeping a Written Record. 
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 ⚒  TOOL 2.   Keeping a Written Record of How Your Program 
 Meets Federal Nondiscrimination Requirements 

 You do not need to write a legal brief. You simply need a short written explanation 
 showing how you understand your program to comply with federal civil rights laws. 
 One or two pages is often enough.   Your notes should help answer the question: 
 “Why can we certify compliance in good faith?” 

 Consider documenting the following: 

 ✔  How participation works 

 Explain  who can participate and how eligibility is 
 determined.  Participation should either: 

 A.  Be open to anyone who meets “neutral” 
 criteria  – meaning participation is not denied based 
 on race, sex, disability, or other “protected 
 characteristics.” (See explanation below.) –  OR– 

 B.   Be connected to a USDA program that 
 authorizes targeted participation. 
 If outreach or eligibility focuses on a particular 
 group, document how that focus is supported by: 

 ●  a federal statute 
 ●  USDA program requirements 
 ●  a Notice of Funding Opportunity (NOFO) 
 ●  Existing USDA program guidance (for example, programs referencing “Socially 

 Disadvantaged Farmers and Ranchers” or historically underserved producers) 

 Note:  Documenting these sources helps show that your  organization relied on 
 federal program design or USDA guidance, rather than independently creating 
 eligibility restrictions. This supports a good-faith certification decision—even as 
 broader legal debates about some federal program designs continue. 

 ✔  How eligibility criteria are applied 
 ●  Eligibility criteria are written, clear, and applied consistently. 

 ✔  How outreach functions 
 ●  Outreach may focus on certain communities, but participation rules are applied 

 according to program requirements and are administered consistently. 
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 ✔  How the program avoids prohibited practices 
 ●  The program does not use quotas or automatic preferences prohibited by law 

 unless required or authorized by the federal program design. 

 ✔  How concerns would be handled 
 ●  If a discrimination concern were raised, your organization would have a 

 reasonable process for reviewing and responding. 

 Write down how your program meets each of these 
 points  . Keep this for your records as evidence of  your 
 “good-faith” interpretation if an issue ever arises.  You may 
 also consider submitting this document to the agency, but 
 this is optional. 

 Be sure to keep copies of all relevant documents 
 you relied on  .  This includes the NOFO, program 
 description, agency guidance, signed agreement,  existing 
 terms, agency correspondence,  board meeting minutes, 
 summaries of any legal guidance you received, or 
 reputable legal guidance briefs or presentations you 
 reviewed. 

 Special note regarding ongoing litigation:  .  In this  written record you could also 
 include language about your understanding of the active litigation.   You may state that 
 your review is based on the law, guidance, and award terms in effect as of the date of 
 certification, and that your understanding of your obligations may change if a 
 challenged provision is later enjoined or invalidated. One paragraph you could include: 

 “As of [date], we know that certain provisions of the USDA’s General  Terms and 
 Conditions are the subject of active litigation–including 12.2. This review and written 
 record reflects our good-faith understanding of the law, guidance, and award terms 
 currently in effect. If a challenged provision is later enjoined, invalidated, or formally 
 withdrawn, we understand our obligations may change accordingly.” 

 Some organizations may also choose to communicate a similar point to the agency, 
 particularly with support of legal counsel. This step is optional. Its purpose is to 
 document your good-faith interpretation in a changing legal landscape. 

 This exercise is about clarity and building a record – not certainty. 
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 ⚒  TOOL 3.   Asking Clarifying Questions Before Signing 

 If you see new certification language, references to Executive Orders, or updated 
 GT&Cs that you do not fully understand, it is appropriate to ask clarification questions 
 before signing  . 

 Asking questions can help you understand what has changed and identify available 
 guidance. It also demonstrates that you took reasonable steps to understand what you 
 were agreeing to and helps create a written record supporting a good-faith certification. 

 However,  it is generally best not to ask the agency  to determine whether your 
 specific program is “compliant.”  Agency responses  may be informal, incomplete, or 
 based on shifting interpretations. 

 Rather than requesting an evaluation of your organization,  focus questions on what 
 has changed and what written guidance exists  . 

 Examples of helpful clarification questions 

 ●  “Can you explain how the new GT&Cs differ from the previous version used for 
 this program?” 

 ●  “Are there new compliance obligations in these GT&Cs that were not present in 
 prior Terms & Conditions?” 

 ●  “Is there a redline or comparison version showing changes between the prior 
 and current GT&Cs?” 

 ●  “Are there specific written guidance documents recipients should rely on when 
 interpreting this certification?” 

 ●  “Who is the appropriate contact if questions arise about interpreting the Terms 
 & Conditions during the award period?” 

 Keep copies of any questions and responses with your grant records. 
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 ⚒  TOOL 4  Understanding How Amendments May Affect Past 
 and  Future Grant Activities 

 A common concern arises when USDA asks recipients to amend an existing agreement 
 to include the updated GT&Cs after a program has already been operating. The 
 question aries: 

 “ If we agree to the new terms now,  does this give  USDA grounds to find fault 
 with work we have already completed under our grant?  ” 

 This concern may be particularly great for programs designed under USDA rules or 
 programs serving Socially Disadvantaged Farmers and Ranchers (SDFR) or other 
 historically underserved producers, as recent agency policy changes and messaging 
 have introduced uncertainty for these programs going forward. This raises an 
 additional valid question: 

 “If our existing program is grounded in serving historically underserved 
 populations, and we are now being asked to amend our agreement and agree 
 to the new GT&Cs, can we certify in good faith that our program complies with 
 federal civil rights law?“ 

 This section explains how amendments generally affect certification decisions and 
 reporting responsibilities – focusing specifically on legal compliance risk (including 
 False Claims Act (FCA) exposure). It does not address risks of elevated scrutiny related 
 to agency funding or policy decisions. 

 When it comes to amendments or modifications to existing programs that incorporate 
 the updated GT&Cs, it’s important to keep these essential points in mind: 

 ➢  Amendments usually change what is required going forward. 
 ➢  They generally do not apply to work already completed. 
 ➢  Reporting accurately on past work does not become a false certification 

 simply because policies later change. 

 The general rule 

 Federal awards operate similarly to contracts. When terms change, they normally 
 change  future obligations  , not past ones. Generally,  this means: 

 ●  Activities completed before an amendment are governed by the T&Cs in effect at 
 that time. 

 ●  Later policy changes generally do not retroactively change the legal standards 
 that applied when those activities occurred. 

 Published March 25, 2026 – Farm Commons © 2026:  www.farmcommons.org  42 

http://www.farmcommons.org/


 ●  Updated GT&Cs generally apply to work performed after the amendment 
 becomes effective. 

 This generally means agreeing to new GT&Cs does  not  normally retroactively 
 change  what rules applied earlier in the grant. They  adjust expectations going forward. 

 Practical concerns with what the agency could still require 

 Even if new GT&Cs do not apply retroactively, USDA may require that: 

 ●  Future activities comply with updated expectations. 
 ●  Ongoing program practices be adjusted to align with current interpretations and 

 policy shifts as a condition of continued funding. 
 ●  Past activities be reviewed through updated monitoring or reporting processes, 

 including annual or final reports that describe work completed before the 
 amendment took effect. 

 In some cases, agencies may update reporting systems or review past program reports 
 during policy transitions.  This does not change the  legal rules that applied when the 
 work occurred, but it may lead to additional questions or requests for 
 clarification.  In other words, amendments may change  how the program operates 
 going forward, even if past work remains governed by earlier terms. 

 This can feel uncomfortable if ongoing program elements – especially outreach or 
 eligibility decisions – might now receive greater scrutiny. 

 What this means for reporting and legal exposure 

 Reporting on past activities does not automatically create legal liability. In these 
 situations, the question is usually  not whether past  work suddenly became 
 unlawful  , but how to responsibly certify compliance  going forward  . 

 For False Claims Act (FCA) risk to arise, you must make a false statement  and know it is 
 false,  and the false statement must be directly connected  or related to receiving federal 
 funding.  Good-faith disagreement or legal uncertainty is not the same as a false 
 certification. You reduce certification risk when you can show you: 

 ●  Followed the rules and guidance in place at the time. 
 ●  Implemented the program in good faith. 
 ●  Accurately reported what occurred. 
 ●  Reviewed your program carefully, relying on existing statutes, USDA guidance, 

 or program materials. 
 ●  Adjusted practices prospectively when guidance  clearly  changed. 
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 ●  Documented your reasoning. 

 When deciding whether to certify after an amendment, the practical question 
 becomes:  Can we certify in good faith that our program  complies with federal civil 
 rights law based on our current understanding? 

 Your strongest protection in reporting is honesty, transparency, and 
 documentation of good-faith decision-making over time. 

 Special note for USDA-designed programs serving  Socially Disadvantaged Farmers and 
 Ranchers and other historically underserved producers 

 If your program was created pursuant to a USDA program that historically authorized targeted 
 outreach or participation, and you are being asked to amend your agreement and certify 
 compliance with Federal Civil Rights Law under the new GT&Cs: 

 ●  You are not automatically noncompliant simply because of shifting agency policies. 
 ●  The statutory foundation for many programs still exists, even as agency implementation and 

 enforcement approaches evolve. 

 However, diligent review of your program and documentation of your good-faith 
 understanding of what is required –past and moving forward – is essential when agreeing 
 to the new GT&Cs  . For more details, see  Civil Rights  Check-in  . 

 Practical protection strategy when GT&Cs apply to existing programs 

 ✔ Keep a record showing how you understood and followed program rules at the time 
 (see  TOOL 2  ) 
 ✔ Retain prior guidance, NOFO language, or agency instructions you relied on 
 ✔ Consider asking clarifying questions (see  TOOL  3  ), specifically here: 

 ●  When do the updated GT&Cs become effective? 
 ●  Are program adjustments required going forward? If so, what? 
 ●  Can you point me to agency guidance to explain what’s required? 

 ✔ Describe past activities accurately rather than through new standards. 
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 ⚒  TOOL 5.  Working with Subawardees 

 The general rule 

 When USDA funding is passed through to subawardees, 
 the prime recipient is generally responsible for how 
 federal funds are used across the program. However, 
 subawardees often implement key parts of that 
 program, including overseeing eligibility and 
 participation in programs. This means certification of 
 compliance with civil rights laws may depend, in part, 
 on how subawardees operate in practice. 

 What’s changed 

 Compliance with federal civil rights laws, including Title VI, has for decades been 
 required for primes and subawardees of federal grant agreements.  However, the 
 certification language in the USDA’s updated GT&Cs is broader and less clearly defined 
 than previously. References to Executive Orders create additional uncertainty. In 
 addition, some programs (e.g., related to Socially Disadvantaged Farmer and Rancher 
 (SDFR) definition) are being debated or challenged. Together, this creates an 
 environment of uncertainty. 

 What this means in practice 

 As a result, both primes and subawardees of USDA grant funding may need more 
 clarity about how programs are implemented. This is not about auditing or policing 
 partners. It is about developing a shared, good-faith understanding of how the program 
 operates across all partners. 

 Where risk may arise 

 Higher-risk situations may include: 

 ●  Eligibility rules created by organizations that restrict participation. 
 ●  Lack of clarity about how subawardees are implementing the program. 
 ●  No documentation of how compliance decisions were made. 

 What strengthens your position 

 ●  A shared, good-faith review process (  see  Civil Rights  Check-In  ) 
 ●  Clear communication between primes and subawardees. 
 ●  Reliance on existing USDA program guidance 
 ●  A written record of how decisions were made (  see  Tool  2  ) 
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 If you are a prime recipient, you may want to: 

 ●  Identify which parts of the program are implemented 
 by subawardees. 

 ●  Understand how eligibility and participation are 
 determined in practice. (  see  Civil Rights Check-In  ) 

 ●  Request a brief, good-faith description of subawardee 
 program structure. 

 ●  Keep a written record of this review (  see  Tool 2  ) 

 The goal is to take reasonable steps to understand how the 
 program is being implemented. 

 If you are a subawardee, you may want to: 

 ●  Review how your part of the program operates. 
 (  see  Civil Rights Check-In  ) 

 ●  Clarify: 
 ○  How participants qualify 
 ○  Whether participation is open or restricted 
 ○  Whether program structure follows USDA 

 guidance (e.g. SDFR) 
 ●  Provide a brief written explanation if 

 requested. (  see  Tool 2  ) 
 ●  Keep your own documentation. 

 A note on scope 

 ●  Certification is typically tied to the federally 
 funded program. 

 ●  Some institutions may request broader assurances based on internal policies. 

 If expectations are unclear, it is reasonable to ask for clarification. 

 Key takeaway 

 You do not need complete certainty. The goal is a thoughtful, documented, good-faith 
 understanding of how the program operates across all partners. 
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 ⚒   TOOL 6.  When (and Whether) to Consult an Attorney 

 The information and legal uncertainty highlighted in this guide may bring up a lot of 
 questions regarding legal support, including: 

 When is a lawyer actually necessary? What kind of lawyer? 
 What if we can’t afford one? How do we make legal help efficient? 

 This is especially true as most farmers and nonprofit organizations operate on limited 
 budgets. Not every situation or decision requires an attorney. Legal counsel becomes 
 most valuable when risk is higher, interpretation is unclear, or the stakes are 
 significant. Many situations can be managed with good-faith review and 
 documentation. The key is to assess your risk level and uncertainty. 

 Situations That Often Do  Not  Require an Attorney 

 ●  Your program eligibility is based on criteria that do not implicate protected 
 characteristics (such as income, geography, farm size, or disaster loss). 

 ●  You conduct targeted outreach but do not exclude participants based on protected 
 characteristics. 

 ●  You can clearly explain how your program complies with civil rights laws. 
 ●  You are simply continuing an existing award without modification. 
 ●  You are documenting your good-faith understanding and have no significant 

 unresolved concerns. 

 In these situations, careful review and documentation may be sufficient. 

 Situations Where Legal Support May Be Helpful 

 ●  Your program restricts participation based on race, sex, or another protected 
 characteristic. 

 ●  You are relying on statutory designations (such as SDFR) amid shifting regulatory 
 guidance. 

 ●  You are otherwise uncertain whether your program design complies with federal 
 civil rights laws. 

 ●  You are considering declining funding due to certification concerns. 
 ●  You are being asked to certify something you don’t believe is accurate. 

 If you are in a “gray area” and feel unsure how to interpret the requirements, even a 
 short consultation may provide clarity and reduce long-term risk. 
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 What Type of Attorney Is Most Helpful? 

 If you seek legal advice, look for someone with experience in: 

 ●  Federal grants or government contracts 
 ●  Nonprofit or agricultural program compliance 
 ●  Federal civil rights laws (particularly Title VI and related nondiscrimination 

 statutes) 

 Not every general practice attorney will have this background. 

 What If You Cannot Afford an Attorney? 

 Many organizations and farmers operate with limited legal budgets. While limited, pro 
 bono or volunteer legal networks are available. 

 ●  Nationwide: L4GG’s Fund Protection Clinic (FPC) is developing networks of 
 volunteer attorneys to provide legal support related to USDA’s updated GT&Cs. 
 Send your inquires to  fpc@l4gg.org  or complete their  intake form  here  . 

 ●  Northeast: the Legal Food Hub also has a network of pro bono attorneys for 
 eligible farmers and organizations. Complete their intake form  here  . 

 ●  Some philanthropic funders have also made limited pro bono legal support 
 available to their grantees. 

 Even if you cannot retain ongoing counsel, a focused consultation around a specific 
 question can be valuable. 

 How to Make Legal Help More Effective 

 Before speaking with an attorney: 

 1.  Review this Toolkit and identify specific issue(s) that feel unclear or risky. 
 2.  Write down your program’s eligibility criteria and outreach structure. 
 3.  Prepare relevant documents and records, including the program application and 

 certification language you are being asked to sign. 

 Coming prepared with clear questions will make legal support more efficient and 
 cost-effective. 
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 ⚒  TOOL 7.  Considering Whether a Legal Challenge Is An Option 

 Some organizations and farmers have asked whether aspects of the USDA’s new GT&Cs 
 can be challenged in court. In general, courts do not decide abstract disagreements. 
 They usually require a real-world impact – meaning the terms must be applied to a 
 specific person or organization in a way that causes harm. 

 That is why many legal challenges are brought “as applied” rather than “on their face.” 
 In plain language, this means a court looks at how the policy affected a specific 
 applicant or grantee. 

 You may want to speak with an attorney about possible legal options if: 

 ●  You decide not to apply for USDA funding because the certification language 
 conflicts with your mission. 

 ●  You remove or change the language on your website, mission statement, 
 programmatic activities, or  program materials in order to qualify. 

 ●  You are denied funding and believe the decision was based on your mission or 
 identity-focused work. 

 ●  You are asked to modify your program in ways that you believe go beyond 
 existing civil rights law. 

 ●  You feel pressured to say something in a certification or otherwise that you do 
 not believe is accurate. 

 Courts sometimes recognize claims involving: 

 ●  Compelled speech (being required to say or certify something you disagree 
 with), or 

 ●  Chilled speech (changing or silencing your message to avoid losing funding). 

 Not every disagreement will support a lawsuit. But if your organization has taken 
 concrete steps – such as not applying, altering speech, or losing funding – that may 
 create the kind of factual record courts require. If you believe this applies to you, 
 consider speaking with legal groups that are tracking these issues, including: 

 ●  FarmSTAND 
 ●  Farmers’ Legal Action Group  (FLAG) 

 Even if you do not wish to bring a lawsuit yourself, your experience and story may help 
 inform broader legal or policy efforts. 
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